CERTIFICATION OF INSUFFICIENCY OF PETITION FOR INITIATED MEASURE

TO: COMMITTEE FOR THE PETITIONERS

YOU ARE HEREBY NOTIFIED that the petition submitted to this office on November 14,
2016 does not meet the requirements of Article IV of the Grand Forks Home Rule Charter and is
therefore found to be insufficient for submission to the Grand Forks City Council as an initiated
matter. Specifically, the submitted petitions fail to contain original signatures by 3,465 qualified
electors from the City of Grand Forks, North Dakota. The number of signatures contained within
the petitions certified as sufficient total 3,051. Therefore, the submitted signatures are deficient by
414 signatures of qualified electors within the City of Grand Forks.

Our review of the submitted petitions identified the following forms or descriptions of
insufficient or invalid signatures or other discrepancies on the submitted petitions:

1. Inclusion of false/bogus names and/or false/bogus addresses. (2)

2. Petition pages having stickers covering the original text on the petition page. The
text of the original petition appears to differ from that text appearing on the covering
sticker. There was no indication why or when the sticker was placed over the original
text of the petition pages. As a result, we are unable to determine whether an
accurate recitation of the full text of the proposal appeared on the petition at the time
of signature collection. (650)

3. Signatures from individuals residing outside the Grand Forks city limits or otherwise
not qualified electors. (80)
4, Petitions without affidavits from the circulator of the petition affirming that the

signers are believed to be qualified electors of the City of Grand Forks. (10)
Signatures with incomplete residential addresses. (672)

Signatures with nonresidential addresses. (14)

Duplicate signatures. (2)

Nonoriginal/photocopied signatures. (20)
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Pursuant to the provisions of Grand Forks Home Rule Charter Article IV(6) you are
hereby notified of such insufficiencies and are allowed seven days for the submission of
additional petitions containing original signatures. Any additional originally signed petitions
must be submitted to this office no later than 5:00 p.m. Central Standard Time on December
9, 2016.

Certified this 2™ day of December, 2016.

Vanan I ded

MAUREEN STORSTAD
City Auditor




CERTIFICATION OF MAILING

The undersigned hereby certifies that a true and correct copy of the Certification of
Insufficiency of Petition for Initiated Measure was mailed by First Class prepaid postage on the 2™
day of December, 2016 to:

Mary Weaver Tonja R. Kemp Lisa Carney
509 Cherry St. 605 Chestnut St. 1624 S. 14™ St. #10
Grand Forks, ND 58201 Grand Forks, ND 58201 Grand Forks, ND 58201

Dated this 2™ day of December, 2016
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/] NI (%(M/ﬁag/
MAUREEN STORSTAD
City Auditor




CITY OF GRAND FORKS

P.O. BOX 12909
GRAND FORKS, NORTH DAKOTA 58208-2909

OFFICE OF CITY ATTORNEY

E-MEMORANDUM

TO: Maureen Storstad, Finance Dir. mstorstad@grandforksgov.com

CC: Mayor Michael R. Brown mbrown@grandforksgov.com
City Council member Marshall smarshall@grandforksgov.com
City Council member Mock jimock@grandforksgov.com
City Council member Sande dsande@grandforksgov.com
City Council member Schneider cschneider@grandforksgov.com
City Council member Vein kvein@grandforksgov.com
City Council member Weber bweber@grandforksgov.com
City Council member Weigel weigel@grandforksgov.com
Todd Feland, City Administrator tfeland@grandforksgov.com

FROM: Howard D. Swanson, City Attorne hswanson@swlawltd.com

RE: Initiative petitions — Arbor Park

DATE: December 2, 2016

Initiative Petition Filed

On November 14, 2016 petitions were filed with the Grand Forks City Auditor. The text of
the filed petition states as follows:

Be it Resolved that the City of Grand Forks, North Dakota shall deed and
transfer all right, title and interest to the described property, for the sum of One
Dollar, to the Grand Forks Park District - or in the event that the Grand Forks
Park District does not accept the terms herein - to a public, nonprofit entity to
be named by the Three Member Committee, below as Grantee - in the
property described as: The South Half, [S1/2] of Lot Eight [8] and the North
Half [N1/2] of Lot Ten [10] in Block Twenty-six [26], Original Townsite of Grand
Forks [property a/k/a “Arbor Park’] For the express, sole and exclusive
purpose of maintaining and utilizing the property as a Public Park, to be held
by the Grantee in perpetuity. Additional provisions regarding the action to be
taken on this petition are set out in Article IV of the Grand Forks Municipal
Code and are incorporated herein by reference.

-



Pursuant to the Requirements of the City Code, the members of the
“Committee for the Petitioners” are: 1. Mary Weaver. 2. Tonja R. Kemp. 3.
Lisa Carney.

The text of the filed petition does not identify whether the proposition is intended to be an
ordinance or a resolution. The text of the filed petition does not seek to amend any existing
provision of the Grand Forks City Code nor does it seek to adopt any new provision to be
codified within the Grand Forks City Code. The text of the filed petition seeks to convey the
described real property to the Grand Forks Park District in exchange for $1.00 for purposes
of continued use as a public park. Alternatively, the filed petition seeks to have the property
conveyed to a not yet created nonprofit organization to be established by the petitioner's
committee for purposes of continued use as a public park.

Authority for Initiative — Grand Forks Home Rule Charter

Article 1V of the Grand Forks Home Rule Charter reserves to the residents of the City of
Grand Forks the power to initiate ordinances and resolutions. However, such authority does
not extend to an annual appropriations ordinance, limitations as to the annual mill levy nor
to any ordinances or resolutions implementing public projects upon which an election has
previously been held nor does the power of initiative extend to special assessment projects.
(Grand Forks Home Rule Charter Article [V(1)).

Qualified Signatures and Petition Requirements

Initiative petitions must be signed by qualified voters of the City equal to at least 15% of the
total votes cast in the City at the most recent gubernatorial election. Throughout the
circulation of the petitions, each petition must contain or have attached thereto the full text
of the proposed ordinance or resolution. Each petition must also state the names of three
electors who shall constitute the “committee for the petitioners” who shall represent and act
for the petitioners. Each petition must contain an affidavit signed by the circulator of the
petition affirming that signers thereof are believed to be qualified electors of the City of
Grand Forks. (Grand Forks Home Rule Charter Article [V (2) and (4)).

Determination of Qualified Voters

The City Auditor is charged with the responsibility to determine the sufficiency of each
petition, which includes the determination of whether a sufficient number of qualified voters
of the City having signed the filed petitions. In that regard the City Auditor must verify that
the filed petitions have been signed by qualified voters of the City equal to at least 15% of
the total votes cast in the City at the most recent gubernatorial election. (Grand Forks Home
Rule Charter Article IV(6)). In this situation, that is the 2016 gubernatorial election. . The
number of required signatures is based exclusively upon the number of votes cast within the
City limits. Signatures from individuals residing outside the City limits are invalid.

The City Auditor must also determine that the full text of the proposed initiated measure is
attached to each page of the filed petition containing signatures. The City Auditor must also
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verify that the names of three qualified electors who constitute the committee for the
petitioners are identified on the filed petition. (Grand Forks Home Rule Charter Article IV (4)).

There is no provision under North Dakota law for the City Auditor to make any
determinations of sufficiency of a petition for an initiated measure based upon the merit or
lack of merit of the proposed initiated measure. Rather, the responsibility of the City Auditor
is limited to ascertaining whether the filed petition complies with the requirements for form
and signatures.

Defective Petitions

The City Auditor may exclude petitions or signatures appearing upon petitions for various
deficiencies including: petitions that do not state the full text of the proposed initiated
measure on each petition circulated for signature; petitions that do not identify the
petitioner's committee; petitions that are signed by individuals not qualified voters of the City
of Grand Forks; undated petitions; petitions without affidavits from the circulator of the
petition affirming that the signers are believed to be qualified electors of the City of Grand
Forks; and failure to provide full residential addresses of the qualified electors signing the
petitions including the failure to identify street addresses, apartment or room numbers.
Original signatures on each petition page are required. Photocopies of petition signature
pages are invalid.

The use of ditto marks, abbreviations (such as GF, GFKS, ND, etc.) or symbols (i.e., #) are
not defects sufficient for the exclusion of signatures.

Certification of Sufficiency

The City Auditor has 20 days following receipt of petitions to certify the sufficiency of
insufficiency of the petitions. In the event that the filed petition is certified to be insufficient
the committee of the petitioners must be notified of the insufficiencies and be allowed seven
days for correction or amendment, including the submission of additional signatures. In the
instance of an initiated ordinance, any additional signatures must be obtained within the
seven day correction period. (Grand Forks Home Rule Charter Article IV(6)).

Required City Council Action Upon Certification of Sufficient Petition

Upon certification of sufficiency of filed petitions by the City Auditor, the governing body has
60 days in which to adopt the proposed ordinance or resolution. If the City Council fails to
adopt the proposed ordinance or resolution within 60 days of certification, the governing
body must submit the matter to the voters of the City and an election must be held no later
than the next regular general election. (Grand Forks Home Rule Charter Article IV(8)). The
City Council has the discretion to call for a special election to be held prior to the next regular
general election. An initiated ordinance or resolution is approved upon certification of
election results showing a majority of the voters voting in favor of adoption. (Grand Forks
Home Rule Charter Article [V(11)).



Ordinance vs. Resolution

There is a distinction between a resolution and an ordinance. A resolution ordinarily denotes
something less solemn and formal and does not rise to the dignity or formality of an
ordinance. A resolution encompasses the actions of the municipal governing body. A
resolution deals with matters of a special or temporary character whereas an ordinance
prescribes a permanent rule of conduct or governance to continue in force until the
ordinance is amended or repealed. An ordinance is more than a motion or resolution. An
ordinance is a legislative act whereas a resolution is simply an expression of opinion, mind
or policy concerning some particular item of business, often ministerial or administrative in
nature. A resolution controls or directs a specific act of government whereas an ordinance
establishes an overriding policy as a statement of law. Most motions passed by the City
Council are technically resolutions.

The passage of an ordinance is a legislative act which amounts to law. An ordinance cannot
be amended, repealed or suspended by an order or resolution or other act by a city council
that is of less dignity than the ordinance itself. Resolutions adopted by a municipality cannot
take the place of an ordinance. Any attempt to amend an existing ordinance by means of
a resolution, whether enacted by a vote of the governing body or the electorate, is
ineffective.

It is a general rule that ordinances of the municipal corporation are as binding on its
corporaters and inhabitants as are the general laws of the state. A municipality is not
allowed to violate its own ordinances. The electorate has no greater power to act than the

City Council.

Grand Forks City Code Section 2-0402

Because the filed petition seeks to convey property owned by the City of Grand Forks, an
analysis of Grand Forks City Code Section 2-0402 is required to determine whether the
proposed action under the filed petitions is authorized. Conveyance of municipal property
must be made in a manner prescribed by law. Real property owned by the City of Grand
Forks having a value estimated to be more than $2,500 is required to be sold at public sale
following advertisement. However, there are certain exceptions. If a minimum of five
members of the City Council vote affirmatively, the City Council may waive the requirements
of advertising the public sale and thereafter sell, transfer or convey the real property under
the following circumstances to:

(A)  Any authority, commission, body or entity created in whole or in part by
the city;

(B) The State of North Dakota or any political subdivision, to be used as
right-of-way for public improvements;

(C)  Any person, organization or entity, to be used for the expressed and
limited purpose of developing and/or constructing affordable housing
projects as designated and approved by the city council; or

(D)  Any person, organization, or entity in the course of a like kind exchange
of real property;
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(E)  Any person, organization, or entity whose primary purpose and effort is
promotion, restoration, protection, and/or preservation of cuiturally,
socially, politically, economically, architecturally, and/or historically
significant buildings, sites, monuments, structures and objects.

(F)  Any person, organization, or entity when the property will be used for
the purpose of historic preservation under an historic mitigation plan or
agreement.

(G) Any person, organization, or entity redeveloping property within the
city’s renaissance zone.

(H)  Any person, organization, or entity when the purchase and sale of such
real property is made in accordance with the Federal Neighborhood
Stabilization Program as authorized by the Housing and Economic
Recovery Act of 2008, Public Law 110-289.

Unless all conditions (a five member vote, conveyance to a permissible grantee, and that the
conveyance is for one of the specified purposes set forth in Section 2-0402) are complied
with, any real estate owned by the City having a value of $2,500 or more must be advertised
and sold by public bid.

This ordinance controls the action of the Grand Forks City Council with respect to the
disposition of city owned real estate. In order to be valid, conveyances of a municipal
property must be made in the manner prescribed by ordinance, in this case Grand Forks City
Code Section 2-0402. Any resolution which is contrary to Grand Forks City Code Section
2-0402 is invalid and unenforceable whether the resolution is adopted by the Grand Forks
City Council or as a result of a public vote upon an initiated resolution.

Petition Viability

In analyzing the text of the filed petition, the intended action to be taken by the Grand Forks
City Council is to convey the real property described in the filed petition to the Grand Forks
Park District in exchange for $1.00, for purposes of continued use as a public park or,
alternatively, to convey the property to a not yet created nonprofit organization established.
by the petitioner's committee. In the first scenario, the Grand Forks Park District may
constitute a “body or entity created in whole or in part by the city”. Further research is
necessary to determine whether the Grand Forks Park District was established by any action
of the Grand Forks City Council. This information is necessary to determine whether the
Park District is a body or entity created in whole or in part by the City as an exception under
Grand Forks City Code Section 2-0402. If the Park District was created, in whole or in part,
by action of the City of Grand Forks, the purpose and effect of the proposed initiated
resolution would be consistent with the first enumerated exception contained within Grand
Forks City Code Section 2-0402. If the Park District was not created by any action of the
City of Grand Forks, the purpose and effect of the proposed initiated resolution would be
contrary to Grand Forks City Code Section 2-0402 and would be invalid and unenforceable
regardless of whether the resolution is adopted by the Grand Forks City Council or as a
result of a public vote upon the initiated resolution.



The second scenario set forth in the filed petition, seeking the conveyance of the described
property to a nonprofit entity, does not include a grantee nor a purpose consistent with the
eight enumerated exceptions contained within Grand Forks City Code Section 2-0402.
Consequently, any action sought to be taken by the City Council pursuant to the alternative
provision of the initiative petition would be invalid and unenforceable. Similarly, any action
sought to be taken as a result of a public vote upon the alternative provision contained within
the initiative petition would be invalid and unenforceable because of the irreconcilable
conflict with Grand Forks City Code Section 2-0402. Consequently, the effectiveness of the
proposed alternative conveyance is not viable whether adopted by the Grand Forks City
Council or approved by a public vote upon the initiated resolution.

Conclusions

Based upon the foregoing | have made the following conclusions:

1. The filed petition seeks to initiate a resolution requiring the Grand Forks City Coungil
to convey the property described in the filed petition to either the Grand Forks Park
District or to a not yet created nonprofit entity.

2. The form of the filed petition meets the minimum requirements of Grand Forks Home
Rule Charter Article IV for an initiated resolution.

3. In the event that the City Auditor certifies that there are insufficient numbers of
signatures from qualified electors from the City of Grand Forks, notice must be given
to the committee for the petitioners. The committee for the petitioners would then
have seven days to submit additional signatures. Upon timely filing of additional
signatures, the City Auditor is obligated to determine the sufficiency of the newly filed
petition signatures. Until such time as the City Auditor certifies that the filed petitions
contain sufficient signatures of qualified electors, the Grand Forks City Council is not
obligated to act upon the subject matter of the proposed initiated resolution.

4. In the event the City Auditor certifies the petitions as having sufficient numbers of
signatures from qualified electors of the City of Grand Forks, the City Council must
consider the adoption of the proposed resolution. ‘

5. If the City Council does not adopt the proposed resolution in substantially the same
form as presented in the filed petition within 60 days of the certification of sufficiency
by the City Auditor, the City Council must present the proposed resolution to a vote
of the electorate no later than the next regularly scheduled general election.

6. The next regularly scheduled general election is in June 2018.

7. The City Council has the discretionary authority to call for a special election to
consider the initiated resolution as well as any other matters that may be placed upon
a special election ballot.



8. Further research needs to be completed to determine whether the Grand Forks Park
District was established, in whole or in part, by any action of the Grand Forks City
Council. This is necessary to determine whether the first scenario contained within
the purported resolution complies with the provisions of Grand Forks City Code
Section 2-0402(5)(A).

If the Grand Forks Park District was established without any official action having
been taken by the Grand Forks City Council, the initiated resolution seeking to convey
the property from the City of Grand Forks to the Grand Forks Park District would be
in violation of Grand Forks City Code Section 2-0402 and therefore ineffective and

invalid.

If the Grand Forks Park District was established, in whole or in part, by action of the
Grand Forks City Council, the action sought by the initiated resolution to convey the
property to the Grand Forks Park District in exchange for the payment of $1.00 and
to be maintained for future park purposes would be consistent with and a valid
conveyance pursuant to Grand Forks City Code Section 2-0402, if accepted by the
Grand Forks Park District.

9. The alternative provision in the initiated resolution seeking to convey property to a not
yet established nonprofit entity violates Grand Forks City Code Section 2-0402 and,
therefore, would be ineffective and invalid even if approved by a majority vote of the
electorate.
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